
Application of Tax Rules

Under generally applicable Code provisions, the seller of a broadcast business, or any other

business, recognizes gain to the extent the sale price (and any other consideration received) exceeds

the seller's basis in the property. Under Code section 1071, a seller receiving a tax certificate from

the FCC can defer recognizing gain on the sale indefinitely by making either one or a combination

of two elections on its tax return for the year of the sale.

The seller may elect to treat the sale or exchange as an "involuntary conversion" under Code

Section 1033. Ifthis election is made, the taxpayer will generally avoid recognizing gain on the sale

to the extent that it reinvests the sale proceeds in qualifying replacement property within two years

from the end of the tax year in which the sale occurs. If the taxpayer sells assets rather than stock,

it may be required to recapture depreciation under certain circumstances.

Qualifying replacement property, within the meaning of this section of the Code, includes

the following:

(1) Stock of corporations operating "radio broadcasting stations" (a tenn that the

Internal Revenue Service ("IRS") interprets as including television stations and cable television

stations). The seller may purchase any number of shares of a broadcast corporation, including a

publicly-traded company (and may invest in more than one broadcast company).

(2) Assets "similar or related in service or use" to the property sold.

Under the "involuntary conversion" election and the general involuntary conversion rules,

the taxpayer's basis in the acquired replacement property will generally be the "carryover" basis of

the property that was sold, rather than a fair market value basis reflecting the full reinvested

proceeds. If the replacement property is stock of a corporation conducting a qualifying business,
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the carryover basis would apply to the stock but generally would not change the basis of assets

inside the corporation. Depending on the basis and remaining depreciable lives of the assets inside

the corporation, this might result in significant deferral of any tax detriment resulting from the

carryover basis, as long as the stock is not sold.

The IRS has issued private letter rulings holding that the purchase of stock or assets from a

related party can qualify as a replacement purchase. Thus, it appears that in certain circumstances

related taxpayers may obtain significant tax deferral without any additional cash outlay to acquire

new properties after a qualifying FCC tax certificate sale. The involuntary conversion election could

provide greater flexibility as to the allocation of reduced basis than the alternative election to reduce

basis of depreciable property

If the seller chooses not to purchase "replacement property" or would otherwise recognize

gain (because it reinvested only a portion of its cash proceeds in qualifying replacement property),

Code section 1071 allows the seller to elect not to recognize the gain to the extent it is applied to

reduce the basis ofdepreciable property (within the meaning of Code section 167) that is either held

by the seller immediately after the sale or acquired by the seller in the taxable year of the sale.

Eligible property includes most tangible property (not just broadcast property), but does not usually

include items such as inventories, stock in trade, and securities. Eligible property also includes

goodwill and other intangible property that is depreciable under Code section 197 (which generally

applies to intangible property acquired after August 10, 1993). A seller that elects to reduce its basis

in depreciable property must reduce its basis in all of its depreciable property by reference to a

regulatory formula--it cannot allocate the reduction disproportionately unless authorized by the IRS

to do so.

7



Issues Raised by Code Section 1071

Based upon our revieVf of Code 1071, and the manner in which it is administered by the

FCC and the Internal Revenue Service, there are a number of tax policy considerations which we

have identified and which the Committee may wish to take into consideration in reviewing what,

if any, changes should be made to this provision. These considerations are as follows:

• First, the current law provision extends broad discretionary authority to an agency of the

Federal government to administer a tax provision which is substantially open-ended. The

recent expansion of the program to personal communication service licenses is evidence of

its open-ended nature. We have been unable to identify any other aspects of the Internal

Revenue Code, other than the provision which grants the State Department the authority to

designate combat zones, which extends this kind of discretionary authority.

• Second, the manner in which the FCC administers this provision does not take into account

the tax cost associated with the granting of an FCC tax cenificate. Indeed, we have been

advised that the FCC does not request this information as part of its tax cenificate

application program. As a result, there is no effort made to balance the cost to the Federal

government with the benefit which is obtained from the granting of an FCC tax certificate.

• Third, there is no cap on the amount of tax benefit which accrues on a per transaction basis.

This raises concerns, panicularly when considering a transaction like the proposed Viacom

transaction, which appears to have the ability to confer a substantial tax benefit in the range

of$440 million to $640 million ifit were to receive an FCC tax cenmcate. In addition, there

is no requirement that the tax benefit accrue, in whole or in part, to the minority-owned or

controlled purchaser. In many transactions it is possible that the minority-owned or
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controlled purchaser is paying full fair market value for the property acquired even though

the seller may be receiving a substantial tax benefit over and above the sale price for the

broadcast property.

• Fourth it appears that as a result of IRS interpretation, the sellers of property qualifying for

the FCC tax certificate can utilize various planning techniques that enable them to obtain

a tax deferral indefinitely without reducing the basis of existing properties or being forced

to acquire new properties with a reduced basis.

• Fifth, the manner in which the FCC has administered Code section 1071 appears to allow

transito!)' ownership by minority parties and ownership of very small actual interests in

properties qualifying for the FCC tax certificate.

• Sixth, programs like this one have typically been administered through the appropriation of

direct spending amounts so that Congress can have continuing oversight over the amount of

money which is being spent for the particular program. As a result, Congress may wish to

substitute a direct appropriation program for Code section 1071.

These are all issues which the Committee needs to consider assessing the merits of current

law and any changes that may be necessary. I will be happy to take questions.
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STATEMENT OF
GLEN A. KOHL

TAX LEGISLATIVE COUNSEL
DEPARTMENT OF THE TREASURY

BEFORE THE
WAYS AND MEANS SUBCOMMITIEE ON OVERSIGHT

U.S. HOUSE OF REPRESENTATIVES

Chairwoman Johnson and Members of the Subcommittee:

I am pleased to have this opportunity to present testimony today on behalf of the
Department of the Treasury concerning section 1071 of the Internal Revenue Code. In
convening this hearing, the Subcommittee indicated its desire to examine four issues: (i)
whether the Federal Communication Commission's (FCC) 1978 policy of promoting minority
ownership is consistent with the underlying intent of Section 1071; (ii) whether the FCC's
administration of section 1071 constitutes an impermissible exercise of legislative authority;
(iii) whether the tax incentive provided in section 1071 fosters minority ownership of
broadcast facilities; and (iv) whether the FCC policy is a necessary or appropriate means of
achieving this goal.

Because the issues identified by the Subcommittee relate primarily to the
responsibilities assigned by Congress to the FCC, my testimony is intended simply to prove
an overview of Section 1071 -- including recent Treasury testimony on Section 1071 -- and
an explanation of the Internal Revenue Service's (IRS) role in its administration.

In September, 1993, the Ways and Means Subcommittee on Select Revenue Measures
conducted a hearing on miscellaneous revenue measures, including an unspecified proposal
"that would modify section 1071 by adding anti-abuse rules to ensure that tax incentives are
available only for sales that actually foster minority ownership of broadcast stations." The
Assistant Secretary (Tax Policy), Leslie B. Samuels, testified that we would not oppose a
carefully targeted amendment to section 1071 that would prevent certain sellers (~, those
who actively participate in sham transactions) from taking advantage of Section 1071,
provided the amendment did not deny such preferential tax treatment to "innocent" sellers -
that is, taxpayers who participate in a sale that results in bona fide minority ownership. Our
position in this regard has not changed. Accordingly, we would be willing to work with the
Committee or the FCC in attempting to craft anti-abuse provisions that we could support and
which would not reduce the effectiveness of the program. In addition, although the
Administration has no position on this matter, we would be pleased to consider with the
Committee and the FCC whether a cap or other limitations on Section 1071 benefits would
be necessary and appropriate to target more precisely this tax provision to its desired
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objective. We will also coordinate with other offices within the Administration, including
the Commerce Department's National Telecommunications and Information Administration.

Overview of Section 1071

Section 1071 provides certain tax benefits (described below) to th~ seller of property
if the sale or exchange is certified by the FCC to "be "necessary or appropriate to effectuate a
change in a policy of, or the adoption of a new policy by, the Commission with respect to
the ownership and control of radio broadcasting stations." Since 1978, the FCC's policy
has been to certify transactions as meeting this requirement where a sale of broadcast
facilities is made to a minority individual or a minority-controlled entity. 1

In general, Section 1071 allows a taxpayer to postpone the recognition of gain
realized upon the disposition of certain broadcasting property for which the taxpayer has
obtained the necessary certificate from the FCC (Section 1071 Certificate). The tax-free
treatment accorded by Section 1071 allows the taxpayer to defer the tax on the gain realized
in the transaction (although in certain circumstances such deferral can be effectively
permanent). In this regard, the benefits of Section 1071 are generally similar to the benefits
accorded taxpayers who reinvest insurance proceeds following an involuntary conversion of
property under Section 1033 (e.g., as the result of fire or flood), or, to a lesser extent,
taxpayers who participate in tax-free exchanges of "like-kind" property under Section 1031.

To obtain the benefits of Section 1071, the taxpayer must file an election with its
return that includes the Section 1071 Certificate. This election requires the taxpayer to
choose one of three alternative methods for taking advantage of the Section 1071 deferral.
The first approach is to apply a modified form of the involuntary conversion rules.
Generally, gain is not recognized to the extent that replacement property which is similar or
related in service or use to the property sold is acquired before the end of the second full
taxable year after the year in which the disposition occurs. The second approach is to reduce
the depreciable bases of other assets held by the taxpayer at the time of the disposition and
acquired before the end of the taxable year in which the disposition occurs. Unless the
taxpayer requests an alternative allocation, the bases of all depreciable assets are reduced on
a pro rata basis. The third approach is to elect a combination of the first two approaches
(i.e., defer a portion of the gain through the acquisition of replacement property and another
portion through reducing the bases of other depreciable property).

1 We understand that the FCC defines (1) a minority-controlled corporation as a
corporation in which more than 50 percent of the voting stock is held by minorities and (2) a
minority-controlled limited partnership as a partnership in which (a) the general partner is a
minority or minority-controlled and (b) minorities own at least a 20 percent interest.

We also understand that the FCC generally requires those who acquire broadcast
properties under Section 1071 to retain those properties for at least one year.
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The Limited Role of the IRS

Under section 1071, Congress has delegated authority to the FCC to issue Section
1071 Certificates. Tax benefits under Section 1071 are available only if the taxpayer obtains
a Section 1071 Certificate from the FCC. The IRS generally accepts as valid any Section
1071 Certificate that is issued. The IRS neither participates in, nor exercises oversight over,
the FCC's detennination, and conducts no independent inquiry into whether, for example,
minorities meaningfully participate in a purchasing group. Consequently, the IRS's role is
limited to administering and interpreting the technical requirements of Section 1071 described
above (including the rules of Section 1033 which Section 1031 incorporates by cross
reference) .

Potential For Abuse

I would also like to discuss the potential for abusing Section 1071, but first I should
reiterate that the Department of the Treasury does not participate in the FCC certification
process. My testimony therefore should not be construed as commenting on the propriety of
issuing Section 1071 Certificates in any panicular circumstances or for any particular
transactions, including recent transactions that have been covered in the press.

Abusive transactions may arise in any regulatory context. As you are certainly
aware, Treasury, the IRS, and the courts expend considerable energy and resources dealing
with abusive transactions. Fortunately, the tax law, like other statutory regimes, is
interpreted in a manner consistent with its spirit and purpose. Reflecting this rule of
interpretation, tax doctrines have evolved to combat such abuses. These doctrines include a
prohibition against "sham" transactions, a rule that a transaction must be taxed in accordance
with its substance and not merely its form (the "substance over form" doctrine), and a rule
that certain related transactions are to be aggregated and treated as one overall transaction
(the "step transaction doctrine"). In addition, various statutory provisions and IRS
regulations have been adopted to address abuses because the common law doctrines have not
been fully successful in combating abusive transactions.

Certification of transactions under Section 1071, however, is conducted by the FCC,
and not the IRS. I assume that, like any regulatory agency, the FCC deals with attempts to
abuse its rules, including the rules governing the issuance of Section 1071 Certificates. In
the absence of adequate safeguards against abuse, it is possible that an aggressive participant
could devise a scheme that might enable parties to obtain a Section 1071 Certificate even in
situations that do not meaningfully enhance the ownership of broadcasting properties by
minorities. If such a scheme were to succeed, granting the Section 1071 Certificate would
unfairly reward the participants of a tax avoidance scheme, possibly at the expense of a bona
fide minority ownership group and/or a non-minority ownership group that was unwilling to
engage in abusive tax planning. Because the Treasury neither participates in nor reviews the
certification process, however, I am not in a position to comment on whether there, in fact,
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exist any transactions where the grant of a Section 1071 Certificate is not consistent with the
intent or purpose of Section 1071 or any regulations promulgated thereunder.

The issuance of Section 1071 Certificates is designed to further an FCC objective.
Nevertheless, as I previously stated, we would be pleased to consult with the FCC or this
Committee in developing further safeguards against abuse of the certification process
(through anti-abuse provisions or specific measures such as a more stringent holding period
requirement). We would also be pleased to work together towards other means of tailoring
the Section 1071 benefits to more efficiently promote its objectives.

This concludes my remarks. Thank you once again for affording me the opportunity
to testify. I am now available to answer any questions that the Committee may have.
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This transcript has not yet been checked against videotape
and cannot, for that reason, he guaranteed as to accuracy of
speakers and spelling. (,J£8)

DAY ONE Transcript #182

March 23, 1995

ANNOUNCER: This is an .-\BC ~ews magazine, Day One,
FORREST SAWYER, ABC News: Tonight: By now
th .... .:'-~·l·f'" a." fJ'\l"OU~ ;t,~ thf"'11~ clit""1"\t.:"l- Cochl·an~ rlhapil·0.

Bailey. But at thousands of dollars a day, is O,J. Simpson
getting his money's worth?

VINCENT BUGLIOSI, fonner Los Angeles District
Attorney: They've been making errors that the L.A,
Public Defenders office would not make.

FORREST SAWYER: John Hockenberry sizes up the
"dream team:' Is this the best defense money can buy?
DIANE SAWYER, ABC News: And back in business with
the return of :.\lichael Jordan, He's not just a player, he's a
corporation.

BRIAN MURPHY, Sports Marketing Expert:
Posters, wristbands, autographed photos- you name it.
there's a- there'll be dozens and dozens of people sell
ing .\Iichael Jordan products,
.JERRY DELLA FEMINA, Advertising Executive:
As advertising goes. he's a slam dunk.

DIANE SAWYER: Basketball fans aren't the only ones
celebrating,
FORREST SAWYER: It sure sounded like a good idea: a
huge tax break to help minorities invest in radio and tele
vision. But:

BRIAN ROSS, ABC News: The~/ say that you're the
Hispanic front man who came in-
BLAKE BYRNE: [sp?] That's a lot of {deleted},

FORREST SAWYER: Were some of these minorities just
a front for rich white investors?

BRIAN ROSS: Can you reall:.' justif:.' it to taxpa~'ers

that ifs \vorth it?
BLAKE BYRNE: I can.
BRIAN ROSS: You can,
BLAKE BYRNE: I'm proud. I'm proud of
BRIAN ROSS: You got-
BLAKE BYRNE: -what we've done.
BRIAN ROSS: You got rich,

FORREST SAWYER: Brian Ross investigates mil
lionaires making millions more while you foot the bill.
DIANE SAWYER: Imagine taking your child to the hospi
tal and having him taken away,

CHERYL BRYANT-BRUCE: [sp?] This is craziness
because I'm his mother.

DIANE SAWYER: The doctors called it a case of child
abuse .

•JOHN McKENZIE, ABC News: You said it wasn"t
just child abuse, You said this was severe child abuse.
Dr. NICK OQUIST: [sp?] That's correct,

DIANE SAWYER: But the baby's parents called it a ter
rible mistake.

CHERYL BRYANT-BRUCE: I'll fight this until I die.

DIANE SAWYER: What did happen to baby Grego!
[sp?]?
FORREST SAWYER: And what do Barbara "'alters ar
Sam Donaldson have to say about Kato, America's me
famous house guest? Plent~;.

ANNOUNCER: Day One from TX,-l in ~ew York \vi'
Diane Sawyer and Fan-est Sawyer.
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Minority Broadcasters

ANNOUNCER: Day One continues from T.Y.-l in ~ew

York with Diane Sawyer and Forrest Sawyer.
FORREST SAWYER: Back in 1978. the government took
a look at the media business and realized that of the 8.500
radio and television stations around the country. only 40
were owned by minorities. So the government decided to do
something about it. It gave a generous ta,,: break to anv
body who sold a station to a minority and that, in turn,
was supposed to bring a better price for the buyer.

But there has been a hitch. and a big one. Congression
al sources say that ta.\: break has cost you about a billion
dollars, And the people who gained the most from it? ~ot

who you'd think. Brian Ross has the story.
BRIAN ROSS, ABC News: What do you say when

_pP.DpJP. __'ia..'Il._""CJan~nc.P." _\lc.Kee wa.'L jwu. \lPJ:,Lexp p n.5j\"e."_

window dr"'''''ing·...,
CLARENCE McKEE: I don't care \vhat they say. I
know what I did and I know the accomplishments.
BRIAN ROSS: [voice-over} What 52-year-old la\\'yer
Clalel1'O-.::-"?ti"K-ee" tliu',""lC:! tV!5V iulv tIle telev'"ivu uu"i'

ness in a big way. When channel 13 in Tampa was sold
to a new owner in 1987 for 5365 million, news anchors
and camera people told us they thought the new owner
was Gillette Broadcasting [sp?]. owned by multi
millionaire George Gillette. who owned a number of
other T.V, stations.

But in Washington, in the record rooms of the Feder
al Communications Commission. the FCC, it's not
George Gillette. but Clarence :\JIcKee \vho is listed as
the president. CEO and 51 percent owner of channel 13.
That's because. under a little-known law designed to
help minorities buy radio and T.v. stations. Clarence
McKee's name and race on the FCC documents meant a
$116 million tax break for the white man who sold the
station. passed on in the form of a much lower price to
the buyer. •
CLARENCE McKEE: Am I cheating the taxpayer be
cause I deferred $100 million in taxes? Some members
of the Congress think so. I don't think so.
BRIAN ROSS: They say you are a front man.
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CLARENCE McKEE: \Yell. I \vas not a front man A
front man does not expend all the money that I have
spent.
BRIAN ROSS: How much did you put in?
CLARENCE McKEE: Oh, I put in
BRIAN ROSS: A thousand dollars?
CLARENCE McKEE: I put in some money. I don't
have to tell you what I put in.
BRIAN ROSS: ~lore than $1.000?
CLARENCE McKEE: I'm not even going to say. Ifs
that is not the issue. The point is-
BRIAN ROSS: Can you tell me')
CLARENCE McKEE: -a lifetime of sweat equity The
company was capitalized by }Ir.-
BRIAN ROSS: ~o. but really. can vou tell
CLARENCE McKEE: I'll tell vou. I tell you- 5210.
BRIAN ROSS: You put in 5210 for a station that cost
S366 million?
CLARENCE McKEE: But it was all leveraged and
borrowed.
BRIAN ROSS: And you think you really had control?
CLARENCE McKEE: Well. ~70U know \"hat" The in
vestors had control.
MARK FOWLER: [sp?] Reall.v. \I'hat it amounted to
w'as making a lot of people very wealthy using the ta.~

code.
BRIAN ROSS: [uoice-ouer) :\Iark Fowler is a former
chairman of the FCC and he says the deal in Tampa
\"ith Clarence :\IcKee is but one example of how' a pro
gram that started \yith a noble goal has gone out of con
trol at a huge cost to taxpayers.
MARK FOWLER: Basicallv. the FCC had the biggest
federal welfare program in 'Yashington and \ye didn't
know it.
BRIAN ROSS: [(Joice-ouer] The idea \"as to get a
greater range of pmgI-ams on the air by increasing the
small number of minority-owned radio and T.Y. stations
in the country. l"nder the law. anyone who sells a T.Y.
or radio station to a minority can dela~' or avoid paying
often huge capital gains ta.ws. And since 1978 more
than 200 radio and 35 TX. stations have been sold to
minorities under the program.

But it's not been cheap for taxpayers. Even in the
straightfof\vard deals, some of the biggest media com
panies in the countr~' have received tens of millions of
dollars in tax breaks. including The Sew York Times
and the O\,'ner of this netwol-k, Capital Cities ABC.
MARK FOWLER: Concept is a great and noble goal.
The question is, was this a good policy') Did it really
work? And what \"as the cost?
BRIAN ROSS: Is there any limitation on hmy much
money can be given away in these tax breaks?
MARK FOWLER: ~o, the sk.v's the limit.
BRIAN ROSS: [uoice-ouer) Fowler says it soon became
apparent that not only was the program costing big
money, but that some sharp Wall Street lawyers and
bankers had figured out a gaping ta.x loophole.
MARK FOWLER: People would put together the most
Rube Goldberg-ish of contraptions to quali(v. and they
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\\'Quld qualify.
BRIAN ROSS: When you were chairman. did you tr.'

to do an:vthing to stop this. to take a hard look at this')
MARK FOWLER: 1- I started to speak out on thi~

and I was branded. essentially. a racist.
CLARENCE McKEE: The fact that there's onl.v 2.~·

percent of the media in this country. radio and T.Y.,
owned by Hispanics or blacks- I think that's not good
and it's not good for white people, as \yell. And the on!:
time that people get worried about tax deferrals is when
it comes into an issue involving minorities. you see.
BRIAN ROSS: (uoice-over) But \\'hat has led to much of
the criticism of the channel 13 deal is that ClarenCE
~IcKee appears to have been a kind of minorit~· o\yner
for hire or for rent.

[interuiewing] 'Yell. look at this.
CLARENCE McKEE: You know-
BRIAN ROSS: Here's- here's one of the contracts.

[voice-ouel) Under the terms of the deal. GillettE
Broadcasting had the irrevocable right to buy :\lcKeE
out for a million dollars. \yhich is just what happened in
1992.

(interuiewing] \\llen they \yant you to go. vou'rE
gone.
CLARENCE McKEE: Oh. it's part of the deal.
MARK FOWLER: This is not a real- real-\yorld eco
nomic transaction.
BRIAN ROSS: Irrevocable option to purchase all thE
shares on-
MARK FOWLER: \\llat this paper says here. Brian
BRIAN ROSS: \\bat does that mean. in la.vlnan·s lan
guage?
MARK FOWLER: '--A-P-O-R.
BRIAN ROSS: '-apor':
MARK FOWLER: Right. Gone. ~m\' you see it. 110\Y

you don·t.
BRIAN ROSS: [voice-ouer) :\lcKee says. in his five
~7ears as the controlling owner of channel 13. he brought
new' sensitivity to the newsroom and learned a lot about
the television business. what .\'IcKee says the FCC rule~

intended, ~lcKee ought to know. As a young la\\'yer at
the FCC in the 1970s, he helped write the rules that
made his deal possible.
DON CORNWELL, CEO, Granite Broadcasting:
Outrageous.
BRIAN ROSS: Outrageous?
DON CORNWELL: Outrageous. I'll use that \\·orc1.
BRIAN ROSS: [voice-ove}) The president of Granite
Broadcasting, Don Cornwell. is a big supporter of the
minority tax program. But he says deals like the one
\yith Clarence :\;lcKee in Tampa have little to do \\'ith
helping minorities.
DON CORNWELL: They al-e an outrage to me. as a
minority entrepreneur. and they"re an outrage to me. as
a taxpayer.
BRIAN ROSS: [voice-over} Cornwell says his compan~'

wouldn't have been able to raise the money to buy seven
T.'-. stations from Peoria to San Jose without the mi
nOlit~" tax progI-am. And. Corm,'elJ sa.vs. he and others



ha\'e been able to do it without becoming anyone's front
man,
DON CORNWELL: ~o one, not even my partner. has a
right to buy my stake, If a transaction allows the non
minority partner to buyout the minority partner at
some point-
BRIAN ROSS: \\bafs wrong with that:
DON CORNWELL: With the buy-out? Ifs just simply
a way of putting someone in your shoes,
BRIAN ROSS: [voice-over] That's been the criticism of
another big T,"-. 5ta.tion denl. thi5 one involving a.n S84

million tax break for the huge Times-Mirror Company,
"ben veteran T.v, executive Blake Byrne [sp?] and his
partner formed their own company to buy the Times
\Iirror stations. Byrne says, they were told to get a mi
norit,v on board so that the Times-Mirror company could
get the tax breaks,
BLAKE BYRNE: They said, "Vou need a minorit:v" and
\ve said. ''-Well. one of our- one of our key executives is
Hispanic. all right:"' They- he fits into that slot,
BRIAN ROSS: [tloiee-ovel] That was Ibraham \Iorales
[sp?]. an exp€rienced TX, sales executive, who was ac
tually second choice, The first choice. according to
Byrne and these papers filed with the FCC. had been
Henry Cisneros. the now-embattled secretary of Hous
ing.
BLAKE BYRNE: Well. Henry couldn't be a partner be
cause he became part of the administration, "ben Ibra
agreed to accept that position, we \vere willing to accept
that as part of the game.
BRIAN ROSS: You hired him as the chairman of the
board?
BLAKE BYRNE: Absolutely.
BRIAN ROSS: You hired your own boss. essentially.
BLAKE BYRNE: That's right. Absolutely.

Say hi to Brian Ross.
BRIAN ROSS: [voice-over] Morales didn't really want
to talk to us, but Blake Byrne took us into \Ior-ales's
closet-like office to say hello to the boss,

[interpiewing] Who's the real boss?
BLAKE BYRNE: You're the boss. He's the boss,
BRIAN ROSS: They say that you're really the boss,
:'Ilr, :'Ilorales, no offense met. they say you're Hispanic
front man, You came in-
BLAKE BYRNE: That's a lot of [deleted]
BRIAN ROSS: [voice-over] But if .\lorales is the boss.
the controlling owner and chairman. it's not reflected in
how much of his own money he put into the deal. four
one hundredths of 1 percent.

[interviewing} Business people who look at the deal
say ,your deal stinks,
BLAKE BYRNE: Well. then. I would like them- no
one has ever said that to Ibra or to me.
DON CORNWELL: I think that this was- was an out
rage and- and I was quite disappointed that the FCC
allowed the transaction to go through.
BRIAN ROSS: [voica-oval] But it was a deal that made
some people very rich very fast. Later this month. the
stations \vill be sold to a non-minority company' for a
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5400 million profit. just meeting the FCC requirement
that the stations be owned by' the minor-ity for a \'ear
and a day.

[interviewing] Is it a violation of the
BLAKE BYRNE: ~o, it's not, Ib
BRIAN ROSS: -spirit of the la\\"}
BLAKE BYRNE: -not a violation,
BRIAN ROSS: Of the spirit of the law')
BLAKE BYRNE: I don't knO\\', It- [crosstalk] It could
be considered that.
unIAN noss: [voice OPCI} .\n.d a." for the ,-ea.l goal ot

the 584 million in tax breaks - more T.v. programs for
minorities-

[interviewing] .-\ny special programs for minorities.'
BLAKE BYRNE: .'-\'ny special programs? ~one- no-
no ne\v ones, Little changes. perhaps, in-
BRIAN ROSS: ~ot a single ne\\' one?
BLAKE BYRNE: In terms of ne\v programs? ~ 0,

BRIAN ROSS: [poiee,over] But ByTne says that. by' hi~
count. he and .\Iorales did increase the number of
minorities in decision-making jobs by a huge number,
BLAKE BYRNE: Four hundred percent. right':'
BRIAN ROSS: Four hundred percent':'
BLAKE BYRNE: Right.
BRIAN ROSS: \Yell. 400 percent sounds impressive.
"ben you get right down to it. we're talking about four
people,
BLAKE BYRNE: Thafs right.
MARK FOWLER: ~one of this makes sense. Brian,
BRIAN ROSS: The whole concept.
MARK FOWLER: The whole concept is- is ll1

tellectually dishonest,
BRIAN ROSS: Did the FCC, in vour \iew, do a good jOt'
of policing this'? You're the fonner chairman.
MARK FOWLER: I think that irs fair to sav that \\'e

\\'e thought not one whit about the impact on the federal
treasury,
BRIAN ROSS: ~ot one whit?
MARK FOWLER: ~o, \re \\'ere, basically, the FCC. the
"federal check-writing commission."
BRIAN ROSS: {rlOier-oller} In fact. once Fowler. as
chairman of the FCC. started r-aising questions, Con
gress, in 1987, passed a law to prohibit the FCC from
doing anything to change the minority tax break pro
gram. But nO\\' a ne\\- Congress is taking a different
vie,,'.
DON CORNWELL: I know a number of young entre
preneurs who want to get into this business and whe
vie\\' this program as a way for them to do it. _--\nd be
cause of these abusive transactions. Congress is looking
ver.v hal-d at shutting it down,
BRIAN ROSS: {poier-oper] The House has alr-ead\'
\'oted to shut it down and the Senate is expected to vote
on the program soon, .-\nd it is the most recent and big
gest deal yet. involving this man, Frank Washington.
that may be the undoing of the \\'hole thing. \Yashing,
ton, also a fonner FCC lawyer who is now in the cablE
T.Y, business, represents what could be- ct 3600 lllilliulJ

tax break for the giant \'iacom company', \\'hich is sell,



ing its cable T.V. systems.
FRANK WASHINGTON: I continue to O\vn every
cable system I ever purchased.

BRIAN ROSS: [uoice-over) But for many members of
Congress, Frank. Washington's deal with Viacom is just
another example of what's "''Tong with the law.

[interviewing) How many deals have you been invol
ved in- [crosstalk)
FRANK WASHINGTON: Several. A few.
BRIAN ROSS: How many?
FRANK WASHINGTON: A few.
BRIAN ROSS: [voice-over) It turns out the Viacom deal
would be the fifth time since 1990 that Washington has
been the minority person whose involvement has meant
tens of millions of dollars in tax breaks for some huge
media companies.

[interviewing) Why do you think it should cost Amer
ican taxpayers $400 to $600 million so that you can be
in the broadcasting business? Is it really worth it?
FRANK WASHINGTON: There is no tax loss.
BRIAN ROSS: Four hundred to six hundred-
FRANK WASHINGTON: Thank you. Good-bye.
BRIAN ROSS: -million dollars? Is it really worth it.
sir?
MARK FOWLER: No question. it has a benefit. but at
what cost? And again. there were no bad players in this
drama, just bad policy. Any time you have a perverse
incentive. people act perverse.
BRIAN ROSS: And was this a perverse incentive?
MARK FOWLER: Yes.
BRIAN ROSS: What made it so?
MARK FOWLER: Because the money was too big for
somebody not to take advantage of it. to devise 110 dif
ferent ways to try to beat the system. And they did.

[Commercial break]

Copyright @ 1995 b.,' American Broadcasting Compan
I,

-10-



CERTIFICATE OF SERVICE

I, David Honig, this 3rd day of April, 1995, hereby certify that I
have caused to be delivered to the following persons by u.s. First
Class Mail, postage prepaid, the foregoing "Request for Official
Notice" :

Hon. Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L Street N.W. #226
washington, D.C. 20554

James Shook, Esq.
Hearing Branch
Federal Communications Commission
2025 M St. N.W. #7212
Washington, D.C. 20554

Colby May, Esq.
May & Dunne
1000 Thomas Jefferson St. N.W. #520
Washington, D.C. 20007

Howard Topel, Esq.
Mullin Rhyne Emmons & Topel
1225 Conn. Ave. N.W.
Washington, D.C. 20036

Kathryn Schmeltzer, Esq.
Fisher Wayland Cooper Leader & Zaragoza
2001 pennsylvania Ave. N.W.
Washington, D.C. 20006

Lewis Cohen, Esq.
Cohen & Berfield
1129 20th St. N.W. #507Washington, D.C. 2:~cV(=

/J~-,1b.{ ,"t~--:;
/ .'_ d J '\ v .'_
'-= 4::::;:. { ,
Dav1.d Honig - ,.,

~//'


